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THECORPORATIONOF THETOWNSHIPOF GEORGIANBAY

INTHEMATTEROF A COMPLAINTby Kevin Datema against Councillor Louise Rivett, dated May

27, 2013, under section 223.4 of the Municipal Act, 2001, 5.0. 2001, c. 25, as amended, and

section 8.1 of By-law2012-01 of the Corporation of the Township of Georgian Bay, being a By-

law to establish a Code of Conduct for Council.

REPORTOF THEINTEGRITYCOMMISSIONER

1. Kevin Datema is the Director of Operations for the Township of Georgian Bay (the

"Township”). I interviewed Mr. Datema on June 6, 2013, and on June 23, 2013.

2. Mr. Datema is a 2003 graduate of Brock University, holding a Bachelor of Sport

Management, from the Faculty of Applied Health Sciences. He has spent his entire working

career as an employee of the Township, moving from the position of Coordinator of Parks &

Recreation Facilities, to Manager of that department, to Director of Operations. He has

extensive training and experience in the management of facilities and land.

3. In his original complaint to me, Mr. Datema alleged that Councillor Rivett had

contravened sections 5.2 and 5.4 of the Township's Codeof Conduct for Council(the ”Code").

5 INAPPROPRIATECONDUCT— HARASSMENT

5.2 Members of council shall not bully, threaten, coerce, or otherwise harass, or

intimidate employees or volunteers of the municipal organization, municipal

contractors, the public, or his/hercolleagues.

5.4 Members of Councilrecognize and respect the roles of Municipal staff and affirm

that only Councilas a whole has the capacity to direct staff members. In addition,

members shallacknowledge and respect the fact that staff carry out directions of

Council as a whole and administer the policiesof the Township, and are required

to do so without any undue influence from any individualmember of group of

members. Members shall not publicly criticize individualstaff members in a way

that cast aspersions on their professional competence and credibility.
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4. The original complaint arose from CouncillorRivett’s interest in and conduct regarding

the remediation of the MacTier fuel yards. That project began In the fall of 2012, when the Port

Severn and MacTier fuel yards were inspected by consultants to assess the yards’ compliance

with TSSA requirements. immediate attention and action was determined necessary and, by

way of resolution on October 9, 2012, Councildirected staff to accept a quotation from Comco

Canada inc. (”Comco”), a petroleum management and service company, to do the remediation

work.

5. On November 27, 2012, Comco reported to the Township that they had discoveredhigh

levels of hydrocarbon in three boreholes at the MacTier yard. it was Comco’s conclusion that

the soils to the north of the works building were heavily impacted by hydrocarbons. Comco

presented several options, but noted that doing nothing did not appear to be an option.

6. On December 10, 2012, Council directed staff to proceed with ”Option A”, the complete

removal of the impacted material. At that time, the total remediation costs were to be

$108,696.15.

7. On December 12, 2012, following Council's direction to staff, Councillor Rivett obtained

a quote for the remediation work from another company, "Environmental Solutions”, and

provided it to Kevin Datema, with the suggestion that he call Comco to revisit their quote or

that perhaps an RFPshould be considered. When told of this, Mayor Braidreminded Councillor

Rivett Councilhad made a decisionand that the matter was closed.

8. During the excavation process, the contractor identified a vein of fuel that was not

detected in the boreholes and that was present in the ground water and soil. There was a

failure of a drainage culvert as the soil was excavated, creating a riskthat the fuel would enter

the drainage culvert. Staff instructed the contractor to continue to remove the additional

contamination. The removal of the newly discovered contamination added $100,682 to the

remediation bill. This increased cost was reported to Councilon May 13, 2013.
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9.

increased cost and, on May 14, 2013, attended at the MacTier fuel yard and engaged three

Comco employees. Reports of this encounter differ. On May 23, 2013, G.E. Thompson, P. Eng.,

wrote to Mr. Datema, describing Councillor Rivett as being rude and demanding. in my

interview with CouncillorRivett, however, she rejected that characterizationand was very firm

I interviewed CouncillorRivett on June 6, 2013, and learned that she was upset at this

in her recollectionthat it had not been a contentious episode.

10.

believes that her actions are outside of any approval by Council.

As Director of Operations, Mr. Datema takes exception to CouncillorRivett’sactions. He

In his May 27, 2013,

Complaint, Mr. Datema says:

11.

remained professional, even cordial, after the challenges of the fuel yard remediation became

I would like Council/orRivett to respect the position, knowledge, experience and

work of sta?‘and to respect the process and will of Council. An independent

Councillorcannot act on behalfof the Municipality because they are dissatisfied

with the outcome ofa resolution that Council(as a whole) has passed.

I am a professional with 10 years of Municipal experience and Comco is a

respected professional contractor. We are to be treated with respect. I report to

and receive direction fromCouncilas a whole. I do not report to an individual

Councillor.

I submit that our contracted workers have been harassed and intimidated by

CouncillorRivett.

I also have been undermined as has Councilby the actions of CouncillorRivett

(both in requesting additionalquotes and attending the worksite).

While the relationship between Councillor Rivett and the Director of Operations

known, matters deteriorated after Mr. Datema’s complaint.
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12. - On June 21, 2013, CouncillorRivett made a request of the Township's CAO, Ted Walker,

for copies of five documents related to a contract that the Township had entered into with the

CPR,as well as Mr. Datema’s "hard file copies” for several other projects, including the Port

Severn Splash Pad, MacTier FuelYard, and the CPR project.

13. Mr. Datema expressed his reservations to the CA0 about providing this material, mainly

that he felt it would establish a dangerous precedent, but also feeling that, in light of his

complaint about Councillor Rivett, it constituted bullying and harassment.

14. Alsothat day, Councillor Rivett widely distributed an email addressed to "The Taxpayers

in the Township of Georgian Bay”, with the subject line: Township of Georgian Bay Commits to
1

Future Debt. The long and the short of the message was that, in her view, Councilvoted to sign

a contract with the CPR without knowing the full costs or risks, and without a legal review,

thereby committing taxpayers in the Township to a lifetime of debt. The message can be seen

as highly criticalof Counciland staff.

15. On June 22, 2013, KevinDatema asked me to amend his complaint to includeallegations

that CouncillorRivett had harassed and bullied him. On that day, Mr. Datema told me that he

was without sleep, could not eat, and that the harassment was affecting his family. i accept Mr.

Datema’sevidence in this regard, unreservedly.

16. Section 224 of the Municipal Act, 2001, S.O. 2001, c. 25, as amended, (the "Act")

prescribes the role of council,

a) To represent the public and to consider the well-being and interests of the

municipality;

b) To develop and evaluate the policies and programs of the municipality;

c) To determine which services the municipality provides;

d) To ensure that administrative policies, practices and procedures and controllership

policies, practices and procedures are in place to implement the decisions of council;
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d.1) to ensure the accountability and transparency of the operations of the municipality,

including the activities of the senior management of the municipality;

e) To maintain the financial integrity of the municipality; and

f) To carry out the duties of councilunder this or any other Act.

17. It is noteworthy that nowhere in the Act is the role of an individualcouncillorset out. I

do not think that this can be considered to be an oversight, and, accordingly, i take from the

legislation that all functions related to a municipality's well-being, policies, programs, services,

administrative matters, accountability and transparency of operations, and financial integrity

are to be done collectively by all members of council, sitting as council. In other words, no

individualcouncilloris tasked with or empowered to advance these objectives.

18. Section 227 of the Act, prescribes the role of the officers and employees of the

municipality,

a) To implement council's decisions and establish administrative practices and

procedures to carry out council'sdecisions;

b) To undertake research and provide advice to council on the policies and

programs of the municipality; and

c) To carry out other duties required under this or any Act and other duties

assigned by the municipality.

19. There is, it seems to me, a clear direction In the Act that a municipal government acts

through its Council, not individual members, and that, once Council has made a policy or

procedural decision, staff is charged with its administration and implementation. The Act

simply does not contemplate individual members of Council directing staff's actions, let alone

taking it upon themselves to visit sites, conduct investigations, or decide how policies will be

implemented. No matter the skillsor experience of a particular council— and this Township has

many talented members — there is no authority in law that sanctions this behaviour and, in fact,

such rogue actions may jeopardize, rather than advance the municipal interest.
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20. For these reasons, and although I do not attribute any malice to Councillor Rlvett‘s

behaviour, but instead know her as a committed representative of her constituents, I have

nonetheless concluded that her actions in attending construction sites unannounced,

confronting municipal contractors, continuing to pursue matters that have been determined by

Council with third parties, broadcasting messages that are exceptionally critical of council's

decisions, and conducting what are in essence audits of municipal staff's files, constitute

breaches of the Code and demonstrate a misunderstanding of her role as a member of council.

21. in particular, I find her to be in breach of sections 5.2 and 5.4 of the Code vis—z‘7-vis

Director Datema.

22. Having made that finding, i do not see Councillor Rlvett‘s behaviour as meriting any

penalty or sanctions, but hope that she will take these findings to heart and strive to respect

and work with staff. Councillor Rivett has much to offer the Township and I believe that with a

slight redirection of her energy, she can be a respected leader, whose advice willbe sought out

by staff and her colleagues on Council.

ALLOF WHICH IS RESPECTFULLYSUBMITTEDthis 9”’day of September, 2013

‘ U\./\/
HaroldG. Elston
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