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RE: TOWNSHIP OF GEORGIAN BAY CODE OF CONDUCT COMPLAINT 

Summary 

This report presents the findings of my investigation under the Township of Georgian Bay Code 

of Conduct (the “Code”) relating to the conduct of Councillor Peter Cooper (the “Respondent”) 

in connection to a complaint which alleged that: 

  

1. the Respondent voted at a closed meeting of Council held on February 11, 2019 without 

declaring a pecuniary interest as required by the Municipal Conflict of Interest Act 

(“MCIA”), in contravention of section 11 of the Code; 

2. the Respondent contravened section 5.2 of the MCIA by attempting to interfere in the 

decision of planning staff. This interference was through the use of the Respondent’s 

office to influence planning staff to settle the LPAT appeal, to the advantage of his 

spouse, one of the appellants; and 

3. the Respondent inappropriately exerted pressure on various staff of the Township with a 

view to influencing the decision of staff to the private advantage or non-pecuniary 

interest of his spouse, in contravention of sub-sections 10(1), (2) and (3) of the Code.  

I find that Issue #1 and #2 involve allegations which on their face are matters enforced under the 

MCIA. Section 11 of the Code provides that Members shall seek to avoid conflicts of interest, 

both pecuniary and non-pecuniary and shall comply with the requirements of the MCIA, with 

respect to obligations relating to pecuniary interests. Under section 12 of the Formal Code 

Complaint Procedure ( the “Code Protocol”)  , the Integrity Commissioner may state that there 

was no contravention of section 5, 5.1 or 5.2 of the MCIA, or may apply to a judge under section 

8 of the MCIA for a determination as to whether the Member has contravened section 5, 5.1 or 

5.2 of the statute. I concluded that the pecuniary interest was remote or insignificant and choose 

not to apply to a judge. I provide my reasons in this report. 

On Issue #3, I find that the purpose of the Code has been seriously undermined by the actions of 

the Respondent, and the Respondent has breached Rules 10.1, 10.2 and 10.3 of the Code. The 

Respondent has contravened the Code rules by inquiring with City staff and third parties about 

particular planning matters and possible terms of settlement. The Respondent was told by senior 

Town officials, in particular, the CAO, the serious risk posed to the Township by a Member of 

Council inserting or attempting to insert him or herself inappropriately into the planning 

discussions of an LPAT appeal at any time but in particular, during the settlement negotiations. 

When the Respondent was advised by staff on the process that must be followed in receiving 

comments and direction from Council as a whole, staff was met with defiance and lack of 

acknowledgement that direction could only be given to staff by Council convened as a whole.   
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In this report, I discuss my investigative process, my decisions on jurisdiction, my findings on 

the allegations in the complaint, my analysis, and my recommendations with respect to sanction. 

I have carefully reviewed the supplementary response in its entirety and included comments on 

the matters which were either (i) new issues not addressed in the Respondent’s initial response 

and (ii) directly relevant to my analysis. 

The Complaint 

On March 27, 2019, I received a complaint under the Township of Georgian Bay Code. The 

Complainant submitted the complaint using the Township Complaint Form, appended 2 pages of 

supporting documentation and a Formal Complaint Form #1 under the Municipal Conflict of 

Interest Act (“Statutory Declaration”).  

The Respondent, Councillor Peter Cooper, is a municipal councillor for the Township of 

Georgian Bay. This is his second term of elected office. 

Factual Background 

The Complainant is a landowner on Big Ship Island in Cognashene (the “property”) in Georgian 

Bay. He says that the Township of Georgian Bay (the “TGB”) did not ever inform the owner of 

the property that there would be limited water access to the property which he sought to develop.  

An H2 Hold was applied to the property in 2014 as a result of the terms of the new Township 

Official Plan. Prior to this, the property had been zoned Shoreline Residential like the other 

cottages and properties on the island.  As a result of this zoning, the Complainant purports that 

“[the property] has been essentially sterilized until [the] H2 can be removed”.   

After extensive…surveys and environmental studies the lot was determined to be acceptable for 

development and in January 2018, TGB Council voted 5-2 […] to remove the H2 hold.  At that 

time, the Complainant alleges that the Respondent and [a former Councillor] were opposed and 

threatened that [the matter] would go to the Ontario Municipal Board (“OMB”). 

Subsequently, a small group of families appealed to the OMB now the Local Planning Appeals 

Tribunal (the “LPAT appeal”). The Respondent’s spouse was one of the appellants in the LPAT 

appeal. The Township of Georgian Bay (“TGB”) was also a party to the LPAT appeal. 

Issues raised by the Complainant 

Issue #1: The Complainant raised an allegation that the Respondent had a deemed pecuniary 

interest under section 3 of the MCIA, on the basis of the spousal relationship between the 

Respondent and one of appellants in an LPAT appeal. The Complainant alleged that the 

Respondent failed to declare an interest in the planning matter involving the property at issue at a 

February 11, 2019 closed meeting of Council. The Complainant alleges that the Respondent 

violated the MCIA obligations relating to a pecuniary interest and thus violated section 11 of the 

Code which requires that Members of Council comply with the MCIA. The Complainant alleges 

that the planning matter discussed at the February 11th Council meeting, impacts and may 

conclude in a decision on the TGB’s position on the LPAT appeal. The complaint further sets out 
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that the Respondent participated in the discussion in closed session and voted on the procedural 

decision to provide direction to staff in respect of the LPAT appeal. 

Second, the Complainant alleges that the Respondent breached section 5.2 of the MCIA because 

he attempted to use his office of municipal councillor to influence the decision of planning staff 

at the TGB to the advantage of his spouse who has a pecuniary interest in the matter.  

The complaint sets out that “[I]f the matter does not settle and [proceeds] to the LPAT hearing 

[the owner of the property and party to the LPAT appeal may] seek costs from the appellants.  

This, according to the Complainant, has the potential to have financial consequences for [the 

Respondent’s spouse], which in turn makes it a clear pecuniary interest for [the Respondent]. 

Even if a settlement is reached, the complaint concludes, it would seem to be a conflict of 

interest or financial interest that a councillor participated in a discussion about how the Township 

was prepared to settle or defend when he himself had such an obvious vested interest in the 

outcome. 

The complaint alleges that the Respondent used his influence as Councillor to influence an in-

camera discussion held on February 11, 2019, towards a favourable outcome for the appellants in 

the LPAT appeal. According to the complaint, the Respondent was barred by his obligations 

under the MCIA, from participating in any Council discussions on the matter. The complaint 

notes that this would be considered a violation of the Code and also a violation of the MCIA.  

 

Issue #2: The complaint also alleged that the Respondent used his position as a Member of 

Council to influence the decisions of staff, in particular planning staff, to make staff 

recommendations in favour of the appellant’s position, in contravention of section 5.2 of the 

MCIA. The complaint alleged that this behavior of the Respondent would potentially have the 

effect of staff making recommendations favourable to the appellants position, which in turn, 

could mean that the LPAT would not order the appellants to pay the costs of the appeal.   The 

complaint alleges that the Respondent  tried to interfere in the planning staff decisions and LPAT 

negotiations, not only through participating in a closed session meeting, but also by speaking 

with the Director of Planning in an effort to persuade him to take the position of the appellant in 

the LPAT appeal.   

 

Issue #3: The Complainant alleged that the Respondent has used his influence as a Councillor to 

further the private interests of the appellants, including his spouse, in respect of a land planning 

matter involving the Township.  The Complainant alleged that the Respondent applied 

inappropriate pressure on Staff to use his influence to further the appellant’s interests, in 

contravention of section 10 of the Code. 

 

In respect of Issue #1 and #2 that contain allegations that the Respondent breached section 5, 5.1 

and 5.2 of the MCIA, the Complainant noted that both the Respondent and his spouse “are very 

aware of the Municipal Conflict of Interest Act rules”, as the Respondent’s spouse “was recently 

party to an unsuccessful MCIA action against a number of current councillors and the former 
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Mayor”.  This is cited as important to Complainant’s position, as the complaint sets out the 

position that the Respondent should be well aware of the MCIA rules because of his extensive 

municipal experience as a councillor. As will be discussed later in this report, the duties of a 

Member, as set out in section 5 of the MCIA and as evidenced by a Member’s declaration of 

office,  leaves no doubt that the obligation to comply with the requirements of the statute is a 

personal one.  A Member may seek out advice from the Integrity Commissioner to assist in 

making their decision regarding whether they should disclose a personal pecuniary interest.  A 

Member may also consider obtaining independent legal advice to assist them in making their 

personal decision. 

The Complainant raised a 4th issue with respect to the actions of another Member of Council. I 

determined that I did not have jurisdiction to commence an investigation with respect to this 

other matter, and I have so advised the Complainant. 

Additional Facts Discovered in the Course of the Investigation  

At the special closed meeting of Council held on February 11, 2019, a resolution regarding a 

planning matter was being discussed  with a view to providing staff with direction on what steps 

should be taken to defend the Township’s position in an LPAT appeal. A vote of Council was 

held in camera in respect to providing direction to staff and the minutes of the Township Clerk 

indicate that the Respondent was in attendance at the meeting and voted on the matter.  

According to the Complainant, the Respondents attempts to influence staff occurred throughout 

period between January 2019 and March 27, 2019, leading up to a scheduled April 3, 2019 

hearing date in the LPAT appeal. As set out in more detail below, the Respondent admitted to 

attempting to influence staff on the issue. Among other things, the Respondent has sought to 

obtain confidential information which may have assisted his spouse in her appeal.  

The Respondent and his wife jointly hold title to a property in Georgian Bay.  There was no 

allegation that the removal of the H2 Hold and development of the Complainant’s site would 

affect the land value of the Respondent’s property, and I have not received any evidence to 

support that contention. 

Preliminary Issues 

Jurisdiction 

The complaint related to the Respondent’s conduct over the period January 2019 to March 2019, 

including a particular meeting on February 11, 2019. During my initial classification of the 

complaint, I determined that, pursuant to section 8(2) of the MCIA, the application was made 

within six weeks after the applicant became aware of the alleged contravention because the 

complainant did not come to know of the alleged contravention of the MCIA until after the 

minutes of the closed meeting were posted to the public.  

The provisions contained in the Code Part B, detail the Formal Complaint Procedure for 

complaints received by the Office of the Integrity Commissioner. Pursuant to this section, after 
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having reviewed the complaint and identifying that on its face, it was a complaint with respect to 

non-compliance with the Code, I made the decision to begin an investigation.  

Code Regime and Integrity Commissioner MCIA Jurisdiction 

In this complaint, it was noted that some of the allegations related to a closed meeting which 

took place one day before the current Code was approved and came into force. 

On April 9, 2018, the Township approved an updated Code of Conduct, By-law 2018-37(the 

“2018 Code”). In anticipation of the enactment of the provisions of the 2017 Modernizing 

Ontario’s Municipal Legislation Act, which brought in amendments to the Municipal Act and 

expanded the role of the municipal integrity commissioner to provide advice and receive 

complaints about compliance with the MCIA, the Township approved By-law 2019-17 on 

February 12, 2019 (the “updated Code” or the “Code”). The first issue that I addressed upon 

receipt of the complaint was under which Code and statutory regime the investigation would be 

conducted. ,  I found that the Respondent’s actions subject of the complaint in respect of the 

Closed Meeting were not captured by the updated Code regime, but the 2018 Code. However, 

throughout this investigation, I have found that the Respondent had discussions with Township 

staff after February 12, 2019 leading up to a scheduled April 3, 2019 LPAT hearing date and that 

these discussions were governed by the updated Code. 

 

I also found that, while the conduct at the closed meeting occurred before the enhanced powers 

of the Integrity Commissioner to receive MCIA complaints came into force on March 1, 2019, by 

the time that the complaint was made, I had the power to receive MCIA complaints. Unlike with 

the Code, there is no issue of retroactive application of the MCIA, because the obligations of the 

Respondent under the MCIA did not change. Rather, the procedure for investigating those rights 

changed. I have fulfilled my obligations under the MA and MCIA by investigating the MCIA 

complaint.  

 

Part B of the Code sets out the Code Protocol which states that any individual “who identifies or 

witnesses behavior or an activity by a Member that they reasonably believe contravenes the 

Code of Conduct, may file a formal complaint...”.  

 

Section 5 of Part B of the Code (the “Code Protocol”) provides that:  

 

The Integrity Commissioner has discretion as to whether to carry out an 

investigation. If the Integrity Commissioner is satisfied, after considering the 

information contained in the complaint, that a complaint is frivolous or vexatious 

or not made in good faith, or constitutes an abuse of process, or there are no 

grounds or insufficient grounds for an investigation, the Integrity Commissioner 

shall not conduct an investigation and may summarily dismiss the complaint and 

where this becomes apparent in the course of an investigation, shall terminate the 

inquiry…   
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As Integrity Commissioner, I have jurisdiction to receive complaints that allege contraventions 

of MCIA rules, as well as general contraventions of Code rules.  It was important for me to 

consider whether there may be a separate violation of the Code, in the event that I receive a Code 

complaint in respect of a matter that triggers MCIA rules. I have set this distinction later in this 

report. 

(a) Frivolous, vexatious, or not made in good faith 

In his original and supplementary responses, the Respondent stated that the complaint was 

frivolous and implied that the complaint was made in bad faith. In fact, in his supplementary 

response, the Respondent stated that: 

For anyone to say that I forsook my duties and dedication to the Bay and its residents to 

help my wife ‘win’ an OMB settlement, is utter hogwash. My wife is perfectly capable of 

fighting her own battles. She, too, has a long history of volunteering to serve in the best 

interests of the Georgian Bay coastal communities; from mobilizing a citizens group to 

get the vote out for the last 3 elections, to her involvement in the 2014 Ward Boundary 

Review, which guaranteed coastal representation on Council for the first time in 45 years.  

[…] 

To suggest that I was only thinking of myself, or my wife, is a spurious premise. This 

vindictive code of conduct complaint is just absurd and completely ignores the facts as 

presented here regarding these MCIA/Code of Conduct assertions.  

Facts matter 

 

Many Ontario statutes contain provisions that allow an administrative decision-maker to refuse 

to investigate, or to dismiss a complaint where the complaint is frivolous, vexatious or made in 

bad faith.  In general, in the administrative law context, a complaint is frivolous or vexatious 

when it is a waste of time or when it aims to harass the subject of the complaint. For example, in 

the context of the Ontario Human Rights Code, the Human Right Tribunal has determined:1 

 

… [F]or the complaint to be trivial or frivolous, the issues must be unimportant, 

petty, silly, or insignificant enough to be a waste of the tribunal's time. In 

addition, a complaint completely without factual or legal basis might be 

considered trivial or frivolous. A vexatious complaint is one that aims to harass, 

annoy or drain the resources of the person complained against. A complaint made 

in bad faith is one pursued for improper reasons — a vexatious complaint is an 

example of one made in bad faith. 

‘Bad faith’ in general connotes the conscious doing of a wrong.  Thus, the Information and 

                                                           

1 Modi v. Paradise Fine Foods Ltd., 2007 HRTO 30 at para. 18 
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Privacy Commission has defined bad faith as:2 

 

The opposite of “good faith”, generally implying or involving actual or 

constructive fraud, or a design to mislead or deceive another, or a neglect or 

refusal to fulfil some duty or other contractual obligation, not prompted by an 

honest mistake as to one’s rights, but by some interested or sinister motive. ... 

“bad faith” is not simply bad judgement (sic) or negligence, but rather it implies 

the conscious doing of a wrong because of dishonest purpose or moral obliquity; 

it is different from the negative idea of negligence in that it contemplates a state 

of mind affirmatively operating with furtive design or ill will. 

Importantly, so long as a complaint is properly addressed to matters within the Code of Conduct, 

in my view the fact that the matter relates to a separate process and that the complainant may be 

motivated by spite or his desire to see the respondent expelled from office (an issue on which I 

make no finding) is not sufficient for me to find that the complaint was made in bad faith. As the 

Code itself notes in the Whereas clauses of introduction, “in order to promote public trust and 

uphold confidence, it is imperative that each member of Council and a local board conduct him 

or herself in a manner that is above reproach...” A valid complaint that addresses conduct caught 

by the Code will generally not be in bad faith, in the absence of actual or constructive fraud, 

design to mislead or deceive, or a dishonest purpose.  

 

The Respondent claims that the complaint is frivolous, vexatious and not made in bad faith in 

parts of his response, including the statement that: 

 

“If the MCIA allegation came from the proponent […], then I believe his other actions 

speak volumes.  He has demonstrated vexatious and harassing behavior…”  

It appears that the Respondent is suggesting that certain actions of the Complainant (if the 

Complainant is the Proponent affected by the LPAT appeal) demonstrate a desire to cause an 

investigation to be made without any proper factual foundation and reveals improper motivation. 

In my view, the complaint is neither frivolous nor vexatious, nor was it made in bad faith. The 

issues raised in the complaint are important and significant. The Code Protocol includes an 

opportunity for the Member whose behaviour is being impugned, to provide a response to the 

allegations of the complaint. The complaint has some factual and legal basis.  Moreover, it is not 

clear that the aim of the complaint is to be vexatious towards the Respondent, any of the 

appellants or drain the resources of the Township without merit.   

Even if the Complainant were to be identified as the proponent in the Township planning matter 

subject of the LPAT appeal, the Respondent has failed to set out any public records referring to 

actions of self-interest or of a vexatious nature, sufficient to establish a bad faith motive in 

bringing forward the current complaint. I find that the complaint was not made in bad faith.  The 

                                                           

2 Town of Ajax (Re), 2015 CanLII 2437 (ON IPC) at para. 18. 
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fact that the Complainant and Respondent (and/or his spouse) may have been opponents in an 

LPAT appeal does not colour the complaint with bad faith. A complainant is allowed to have a 

collateral motive in making the complaint, including a desire to challenge and publicize public 

decision making. In his supplementary response, the Respondent states that “… it would seem 

prudent for the IC to have waited for findings in the […]LPAT/OMB decision…to have that 

outcome as part of [the final] deliberations in order to see whether or not, the LPAT chair assigns 

any costs against the appellants. The decision of the LPAT appeal is not a criterion that I would 

consider as Integrity Commissioner in deciding whether a complaint is frivolous or vexatious. 

The Complainant believed that the Respondent was engaging in conduct (attempting to influence 

staff and voting in a closed meeting) that was improper given his pecuniary and non-pecuniary 

interests in the LPAT appeal. Interestingly, the Complainant may not have known that – in this 

particular circumstance – the Respondent’s conduct in urging the parties to settle was arguably 

aligned with his interest, although TGB’s interest remained distinct from the complainant with 

respect to the terms of the settlement. It would likely be in the Complainant’s interest to have the 

matter settled. But the Complainant was not privy to the position taken by the Respondent; the 

Complainant only knew that the Respondent was involving himself in some way in a matter 

which the Complainant alleged he had a conflict of interest. Nowhere in the original complaint, 

nor throughout this investigation, did I find evidence to support the comments in the 

Respondent’s supplementary response, that staff had “…stoked [the Respondent’s] anger and 

tried to ‘weaponize’ [the Respondent] to attack me and others”. I have not discussed the 

proposed remedial action with anyone in the course of preparing this report. My interviews with 

staff members were for the sole purpose of understanding and assessing the factual allegations 

made by the Complainant and the response of the Respondent. But even if the Complainant was 

motivated by a spiteful desire to have the Respondent removed from office, it does not change 

that the primary purpose of the compliant was to hold the Respondent to account for his acts 

taken as a member of council while he had a purportedly personal interest. This is the precise 

purpose of the accountability and transparency regime which creates the office of the Integrity 

Commissioner. 

 

It is likely that the complainant was not motivated exclusively by a desire to ensure 

accountability and transparency in decision making. But even if I concluded that this complaint 

was politically motivated or motivated by the Complainant’s view that he would have better 

success in resisting the LPAT appeal if the Respondent was not involved in the process, that does 

not in itself make the complaint frivolous, vexatious or made in bad faith pursuant to s. 5 of the 

Code Protocol. Political opponents or opposing parties in litigation are not disqualified from 

making complaints of violations of the Code of Conduct. In this case, I was satisfied based on 

the complainant’s affidavit and the material filed in support of the complaint that this was a 

genuine complaint on a serious issue and ought to be investigated. 

I cannot investigate a complaint where there are no grounds or insufficient grounds for the 

complaint. This is a very low threshold. A complainant, in particular a member of the public, 

should not be held to such a high standard of proof that they are unable to reasonably bring 

forward a complaint. This would be a barrier to the effective operation of the office of the 
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Integrity Commissioner. If the threshold is set too high, the public interest in enforcing the 

Township Council’s standards as contained in the Code would be stymied. In particular, when 

the matter subject of the complaint includes closed session discussions, it would be almost 

impossible for a member of the public to ever demonstrate sufficiency of grounds to commence 

an investigation. 

 

As has been set out in previous Integrity Commissioner Code investigation reports, as a 

procedural safeguard, most Codes contain a provision which requires the Integrity Commissioner 

to conduct a preliminary review prior to deciding whether or not to commence an investigation. I 

followed this practice with respect to this complaint. 

 

As a counter-balance to the low threshold for undertaking an investigation, the Complaint 

Protocol creates further safeguards. The Complaint Protocol permits the Integrity Commissioner 

to discontinue an investigation where it becomes apparent that there are insufficient grounds to 

continue. Further, the Member of Council may make representations on whether there has been a 

breach of the Code.3 Finally, the Integrity Commissioner will only make findings and 

recommendations after completion of an investigation. 

 

Relevant sections of the Governing Legislation  

A. The Municipal Act, 2001 

Section 223.3 (1) of the Municipal Act states that: 

Without limiting sections 9, 10 and 11, those sections authorize the municipality to appoint 

an Integrity Commissioner who reports to council and who is responsible for performing in 

an independent manner the functions assigned by the municipality with respect to any or all 

of the following: 

1. The application of the code of conduct for members of council and the code of conduct for 

members of local boards. 

2. The application of any procedures, rules and policies of the municipality and local boards 

governing the ethical behaviour of members of council and of local boards. 

3. The application of sections 5, 5.1 and 5.2 of the Municipal Conflict of Interest Act to 

members of council and of local boards 

[…] 

Within her statutory discretion, upon completing her investigation, pursuant to section 223.4.1 

(15), the Integrity Commissioner may, if he or she considers it appropriate, apply to a judge 

                                                           

3 (City of Toronto, Office of the Integrity Commissioner, CC41.3, November 13, 2013, City of Vaughan Code 

Protocol Rule 8) 
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under section 8 of the MCIA for a determination as to whether the member has contravened 

section 5, 5.1 or 5.2 of that Act. 

223.4.1 (1) This section applies if the Commissioner conducts an inquiry under this Part 

in respect of an application under subsection (2). 2017, c. 10, Sched. 1, s. 21. 

Application 

(2) An elector, as defined in section 1 of the Municipal Conflict of Interest Act, or a 

person demonstrably acting in the public interest may apply in writing to the 

Commissioner for an inquiry to be carried out concerning an alleged contravention of 

section 5, 5.1 or 5.2 of that Act by a member of council or a member of a local board. 

 

B. Township of Georgian Bay Code of Conduct 

11.0 Conflicts of Interest 

 11.1  A Member shall seek to avoid conflicts of interest, both pecuniary and 

non-pecuniary.  A Member shall comply with the requirements of the Municipal 

Conflict of Interest Act with respect to obligations relating to pecuniary interests.  

A Members shall take proactive steps to mitigate any non-pecuniary conflicts of 

interest in order to maintain public confidence in the Township and its elected 

officials. 

11.2 Members are encouraged to seek guidance from the Integrity Commissioner when 

they become aware that they may have a conflict between their responsibilities to 

the public as a Member and any other interest, pecuniary or non-pecuniary.  

C. Municipal Conflict of Interest Act, 1990 

DUTY OF MEMBER 

When present at meeting at which matter considered 

5 (1) Where a member, either on his or her own behalf or while acting for, by, with or 

through another, has any pecuniary interest, direct or indirect, in any matter and is present at 

a meeting of the council or local board at which the matter is the subject of consideration, the 

member, 

(a) shall, prior to any consideration of the matter at the meeting, disclose the interest and 

the general nature thereof; 

(b) shall not take part in the discussion of, or vote on any question in respect of the 

matter; and 
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(c) shall not attempt in any way whether before, during or after the meeting to influence 

the voting on any such question 

Written statement re disclosure 

5.1 At a meeting at which a member discloses an interest under section 5, or as soon as 

possible afterwards, the member shall file a written statement of the interest and its general 

nature with the clerk of the municipality or the secretary of the committee or local board, as 

the case may be.  

Influence 

5.2 (1) Where a member, either on his or her own behalf or while acting for, by, with or 

through another, has any pecuniary interest, direct or indirect, in any matter that is being 

considered by an officer or employee of the municipality or local board, or by a person or 

body to which the municipality or local board has delegated a power or duty, the member 

shall not use his or her office in any way to attempt to influence any decision or 

recommendation that results from consideration of the matter. 

Under section 9 of the MCIA, if a judge determines that the member or former member has 

contravened section 5, 5.1 or 5.2, the judge may suspend the remuneration paid to the member 

for a period of up to 90 days or declare the member’s seat vacant, among other penalties. 

Respondent’s Position 

In his written response, the Respondent raised a number of issues.   

The Respondent confirmed that he did urge the planning staff for the TGB to make every effort 

to try to settle the matter, however he stated that this was not with a view to granting special 

favour to his spouse but rather in consideration of what was in the best interests of all parties: 

“those being the [Township of Georgian Bay, and the respondent and also for the 9 appellants 

from the Cognashene community]”. 

The Respondent went on to say  that prior to his spouse “signing on as an appellant, she sought 

legal advice as to whether or not the new rules for LPAT would expose her to potential cost 

assignment.” The Respondent goes on to say that his spouse  was advised by a partner at a law 

firm that specializes in municipal and planning law that she did not have pecuniary interest. This 

municipal and planning law expert told the Respondent’s spouse “that neither LPAT, nor the 

OMB, assign costs against appellants if their appeal has merit, and as long as they have not 

intentionally caused unnecessary delays or exhibited otherwise ‘vexatious’ behaviour that the 

Tribunal Chair would want to censure.” 

The Respondent further explained that “[t]he appellants received some pro bono planning/legal 

advice about the merits of their case and understood that their case certainly had merit. Since 
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they had not caused any delays or been vexatious- quite the opposite- there is no monetary 

interest for my wife that could be deemed my interest too.” 

The Respondent claims that he did not have a deemed pecuniary interest in the matter, by virtue 

of his spouse being an appellant in the LPAT appeal of the TGB planning decision. However, in 

the alternative, he invokes the exemption under section 4 j) of the MCIA and states: 

“I share an interest in common with electors across this township. Our residents have 

demonstrated repeatedly in surveys, public meetings and public feedback posted 

on the Township’s website, leading up to both our new Official Plan and the 

township’s Five-Year Strategic Plan, that protection of the environment is their 

top priority. I feel exactly the same way as most of my constituents and is one 

reason I believe I was re-elected last fall and I believe that I have every right, in 

fact a duty, to fully and properly represent the interests of all the residents within 

the Township of Georgian Bay.” 

 […] 

“I also feel that I qualify for Exemption 4 k) of the MCIA. Whatever interest my wife 

had in this appeal was so remote and insignificant to me that it did not affect my 

ability to perform my obligation and duties as a Councillor. The interests of 

electors in protecting the environment and making sure that water-access-only 

lots are accessible and can be properly serviced does not conflict in any way with 

my duties as an elected official. Had my wife’s interest in this appeal clashed with 

my duties, I would have recused myself even if I believed that I had no pecuniary 

interest in the vote. A conflict, whether or not it involved money, would still 

suggest that I might not be totally impartial. However, the best interests of the 

residents of the township, the entire 18,000, except the applicant, most who are 

completely aligned with my duties and therefore my wife’s solidarity with those 

thousands of electors made my decision remote and insignificant and my duties 

were clearly without any conflict whatsoever.” 

 

In addition, the Respondent admits that he was “tangentially involved in […] this 

Appeal…” 

“[A]fter [he] received a call from a constituent…who was the 

spokesperson for the appellants. She complained to me (I am her Councillor) that after 

she had been contacted by the Township’s outside planning consultant[…] the consultant 

had failed to respond to the appellants for over 3 weeks.  

 

[…] 

[The constituent] pointed out that the lawyer for the proponent did not want to deal 

directly with her, so the brokering by the Township was critical […]. 

[…] 



 

13 

 

 

As a result of my prompting the consultant, [a named individual] finally did get a 

response. 

[…] 

 In terms of an MCIA complaint, I fail to see how this interceding e-mail was of any 

pecuniary nature for me. I simply reinforced instructions from Council[…] 

.  Since my wife and the other appellants had no costs since their work was being done pro 

bono, I fail to see how this could have been misconstrued as a pecuniary interest for me. 

            

 […] 

Once again, I believe that even if someone has misconstrued this as a pecuniary 

interest and conflict, I was wearing my ‘Councilor Representative hat’ for my 

constituents, and my ‘Save the Township’ hat to try to encourage […] benefit all parties 

[…]As noted, I believe that exemption Sec. 4 j) of the MCIA would apply here. 

 

Respondent’s Supplementary Response: 

 

Section 7(3) of the Code states that the Integrity Commissioner may, but is under no obligation, 

to provide the Member with a draft of the proposed draft report on the complaint. The following 

subsection of the Code states that: 

7(4) The Integrity Commissioner shall not issue a report finding a violation of the Code 

of Conduct on the part of any Member unless the Member has had an opportunity either 

in person or in writing to comment to the Integrity Commissioner on any preliminary or 

proposed finding(s). 

Pursuant to sections 7(3) and (4) of the Code, on June 28, 2019, my Office provided the 

Respondent with a copy of the draft report on the complaint containing the preliminary findings. 

At that time, the Respondent was invited to provide me with any comments and that I would 

consider the same prior to me submitting the final report to the Township Clerk for inclusion on 

the Council agenda of Monday July 8, 2019. I advised that I would be submitting the Final 

Report to the Township Clerk on July 3, 2019, as prescribed by the agenda process of the 

Township. 

On July 1st, in response to my June 28th correspondence, the Respondent stated the following: 

Please be advised that while I would like to respond to these new allegations related to 

the Township’s Councillor Code of Conduct, versus the original MCIA complaint, as you 

can imagine, I will need additional time in order to do so. I have quite a bit of evidence 

which I think will shine new light on these allegations. I would also recommend, that 

when we bring this matter forward, that it be held in closed session, as some of this new 
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information will impact certain current and former employees and may result in new code 

of conduct allegations against identifiable employees. 

  

I remind you, that back in April, I gave my response to the MCIA complaints within the 

deadline, in fact within 11 days. I heard nothing further until this past Friday evening, 

some 11 weeks after I responded to your first inquiry.  I would like to remind you that I 

addressed only MCIA allegations and was unaware of this other approach vis a vis, Code 

of Conduct. So, during those 11 weeks, one would have thought that if I had not 

responded to you on all fronts, that you would have notified me of this. I find it most 

confusing that the MCIA is now under the Code of Conduct so that a Council member 

must now defend themselves on two, not one, front for the same complaint. Perhaps you 

can make this point clearer to respondents in the future. 

  

This most recent communique, at the beginning of the Canada Day long weekend, has 

caught me a little off- guard, and frankly I am only now able to respond. As you can 

imagine, having this drop on an activity- filled holiday weekend, with family and friends, 

has not afforded me the opportunity to respond in a fulsome way. I am presently out on 

Georgian Bay at my cottage, not at my home office, where I keep a most of my Township 

of Georgian Bay files etc. 

So, expecting a response by tomorrow, on what I now understand to be new allegations, 

is simply not possible. I would appreciate at least the same amount of time as you 

afforded me to respond to the MCIA allegations. I could have something back to you in 

15 business days, but expecting a response over a long weekend, is unrealistic. 

  

PS. I am copying CAO/Clerk Jessica Gunby, so that she is aware of your request and my 

concerns about when I can respond and also when it might be realistic with respect to 

dealing with it at council. 

 

On July 2nd, I provided the Respondent with the following correspondence: 

 As you know, section 7  of the Code contains the following provisions: 

(1) The Integrity Commissioner may proceed as follows, except where the Integrity 

Commissioner has full factual records and believes, in his or her sole discretion, that no 

additional information is required...: 

(a) provide the Member with an outline of the complaint with sufficient particularity to 

allow the Member to understand the complaint against him or her... 

(b) request that the Member provide a written response to allegations in the complaint to 

the Integrity Commissioner within ten (10) business days; 

(c) provide a copy of the Member's response to the complainant... 

(d) extend the timelines set out above if the Integrity Commissioner deems it necessary to 

do so in his or her sole and absolute discretion. 

(2) If necessary, after reviewing the submitted materials, the Integrity Commissioner may 

contact and speak to or correspond with any other persons, access and examine any other 

documents or electronic materials, including any materials on the Township's computers 

and servers... 
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(3) The Integrity Commissioner may, but is under no obligation, to provide the Member 

with a draft of the proposed draft report on the complaint. 

(4) The Integrity Commissioner shall not issue a report finding a violation of the Code of 

Conduct on the part of any Member unless the Member has had an opportunity either in 

person or in writing to comment to the Integrity Commissioner on any preliminary or 

proposed finding(s). 

(5) The Integrity Commissioner may, but is under no obligation, to advise either the 

Member or the complainant of any proposed sanction or recommendation the Integrity 

Commissioner may include in the report to Council. 

 

Please be advised that the complaint investigation is covered by confidentiality.  

Notwithstanding the fact that I have advised you of this, you have nonetheless chosen to 

disclose the draft report to the CAO/Clerk. The Code of Conduct is a by-law of the 

Township and as such, you are required to abide by the same. Adherence to the spirit and 

letter of the Code is not discretionary for any Member of Council.  I am only including 

Ms. Gunby on my response because you have copied her on your email to me.  My only 

obligation is to communicate with the parties until such time as I submit my final Report 

to Council. I will not issue any further communications to Ms. Gunby on this matter until 

I have concluded my investigation and issued my final report. Your failure to adhere to 

the Code rules and the confidentiality provisions of the same will be taken into 

consideration in my final submission. 

 

While I do not believe you require additional time to comment to me on the proposed 

findings, I am granting you additional time to provide comment on my proposed 

findings.  Please be advised that this opportunity to comment is not to provide a written 

response to the allegations in the complaint pursuant to section 7(1)(b), which you have 

already been afforded. 

 

Please provide any comments that you have on the proposed complaint investigation 

findings on or before July 22, 2019.  I will take into consideration your comments and 

submit my final report to the Township Clerk shortly thereafter. 

 

In his supplementary response, which was received by my Office on July 19th, the Respondent 

raised 3 issues. 

1. “First of all, I relied upon expert legal advice that my wife had no pecuniary interest, so 

neither did I. Secondly, I am very familiar with the MCIA and I knew for a fact that, in any 

event, I would be eligible for exemption 5. j)- because of the strong community opposition to this 

application. 

2. Staff had participated in providing the Complainant with information to bring forward the 

Code complaint and had “…stoked [the Complainant’s] anger and tried to ‘weaponize’ [the 

Complainant] to attack me and others”. 

3. It was difficult to respond to the allegations of the complaint in respect to Issue #3. 
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With respect to the first issue raised in his supplementary response, my draft report made a 

preliminary finding that the Respondent likely would be found by a court to have had a 

pecuniary interest, however a court likely would find that it would be so remote and insignificant 

as to not be found to influence the Member’s vote. As stated above, the obligation of a Member 

to adhere to the rules set out in section 5 of the MCIA is a personal one, and it is the Member’s 

duty to seek out advice from the Integrity Commissioner or to take reasonable measures to 

prevent the contravention.  

 

Regarding the Respondent’s assertion that the Complainant obtained information from a staff 

person (current or former) or the Planning Consultant, in order to bring forward the complaint, I 

have received no information to support this assertion. While staff adherence to their 

confidentiality responsibilities was not subject of this investigation, I categorically state that at 

no time during this investigation did I receive any information to support the Respondent’s 

assertion that the Complainant obtained information from a staff person or the Planning 

Consultant, in order to bring forward this complaint. As mentioned above, I have not discussed 

the proposed remedial action with anyone in the course of preparing this report. My interviews 

with staff members were for the sole purpose of understanding and assessing the factual 

allegations made by the Complainant and the response of the Respondent.  

 

Finally, with respect to the third issue raised by the Respondent in his supplementary  response, 

there was no indication in his original response that it was difficult to respond to the allegations 

of the complaint.  In fact, in his original response, the Respondent confirmed that he did urge the 

planning staff for the TGB to make every effort to try to settle the matter, however he stated that 

this was not with a view to granting special favour to his spouse but rather in consideration of 

what was in the best interests of all parties: “those being the [Township of Georgian Bay, and the 

respondent and also for the 9 appellants from the Cognashene community]. 

While I cannot provide detailed comments in this report regarding potential settlement 

negotiations, the information that I have received and reviewed during the course of this 

investigation supports the position that the Respondent urged TGB staff to adopt the appellant’s 

position, which went beyond “making every effort to try to settle the matter”. In fact, the 

Respondent urged staff to give the appellants everything they asked for – rather than continue 

with the carefully considered elements which town staff had recommended, and which Council 

had approved. As a result, the Respondent was attempting to require staff to adopt a 

position contrary to a decision of Council, and to the benefit of his wife and the other 

appellants. 

The Respondent suggests it is difficult to respond to the allegations; however, it is clear from his 

response that he knows the identity of the staff member or staff members referred to along with 

the very scenario of influence that was at issue.  
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Analysis: 

There are 3 questions that must be answered: 

1.        Did the Respondent have a pecuniary interest as defined by the MCIA that disqualified 

him from participating in the February 12, 2019 closed session of Council? 

2. If the Respondent had a pecuniary interest, did the Respondent’s actions rise to the 

level of inappropriate influence on a decision of a staff person, pursuant to section 5.2 of the 

MCIA? 

3. Did the actions of the Respondent use his influence of office to influence the decision 

of planning staff in respect of a non-pecuniary interest of his spouse for the purpose of 

creating an advantage for his spouse in the LPAT appeal? 

1. No Disqualification based on Pecuniary Interest 

The term “pecuniary interest” is not defined under section 1 of the MCIA. However, the courts 

have recognized that that a pecuniary interest for the purposes of the MCIA means a financial or 

economic interest.4 Further, for the MCIA to apply, the matter for Council to consider and for the 

councillor to vote on to be in breach of the MCIA must have the potential to affect the pecuniary 

interest of the municipal councillor, that is to say, to involve a financial or economic interest. 

The MCIA requires that not only must a Town councillor declare a pecuniary interest he or she 

may have in any matter coming before Council, the pecuniary interest of a spouse of the member 

of Council shall, if known to the member, be deemed to be the pecuniary interest of the member 

under section 3 for the purposes of the MCIA. The Complainant argues that this means any 

pecuniary interest in a matter involving a real or perceived financial interest to the Respondent’s 

spouse coming before Township Council, would be deemed to be the Respondent’s pecuniary 

interest for the purpose of section 5 under the Act. 

The Municipal Conflict of Interest Act is legislation enacted by the Province of Ontario to 

maintain transparency in municipal decision making. The purpose and objective behind the 

MCIA is to ensure that elected municipal officials do not profit or seek an unfair benefit because 

of the office they hold when called upon to vote on matters in which they may have a direct or 

indirect interest. The legislation provides a mechanism for any citizen who meets the definition 

of an elector to bring an application against the municipal councillor if there is a perceived 

breach of this statutory protocol. 

The elector who seeks to have a municipal councillor found to have contravened the MCIA bears 

the burden of proof that the councillor has breached the Act on the balance of probabilities5. 

                                                           

4 Magder v. Ford, 2013 ONSC 263 (Ont. Div. Ct.) 
5 Gammie v. Turner, 2013 ONSC 4563 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2029730671&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2029730671&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030937187&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030937187&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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The Complainant relies upon section 3 of the MCIA, the Interest of certain persons deemed that 

of member, as the statutory duty he alleges the Respondent breached or failed to meet. 

3 For the purposes of this Act, the pecuniary interest, direct or indirect, of a parent or the 

spouse or any child of the member shall, if known to the member, be deemed to be also 

the pecuniary interest of the member 

The Complainant alleges that the Respondent’s spouse had a financial interest by virtue of a 

possible cost award in the LPAT appeal for which she is one of several appellants.  

Section 17.1 of the Statutory Powers and Procedure Act provides that a tribunal has the authority 

to order costs against a party. Section 33(4) of the Local Planning Appeal Tribunal Act states 

that “[t]he Tribunal may fix the costs of and incidental to any proceeding in accordance with the 

rules and regulations made under this Act”. Under Rule 8.01(f) of the LPAT Rules of Practice 

and Procedure, a party may claim costs or be subject to a costs award when ordered by the 

Tribunal. Rule 23.09 sets out the limited circumstances in which a costs order may be made. The 

Rule states “The Tribunal may only order costs against a party if the conduct or course of 

conduct of a party has been unreasonable, frivolous or vexatious or if the party has acted in bad 

faith”.6  

There is no doubt that the Respondent’s spouse is a party to the LPAT appeal and thus there is a 

possibility that the Tribunal may award costs against her.  

The MCIA prohibits an elected official from discussing or voting on a matter because the matter 

before Council for decision is one in which the Member has a private interest distinct from the 

other Council Member. In fact, where a Member’s spouse’s interest is at play in the decision 

before Council, the Member has two distinct interest and conflict position creates a deemed 

pecuniary interest under the MCIA.  It is settled law that elected officials are prohibited from 

discussing or voting on a matter when they have a pecuniary interest. A Councillor is deemed to 

have a pecuniary interest where her or his spouse has such an interest. The position taken in this 

report is not that a Councillor cannot make decisions independent of their spouse or that a 

Councillor’s spouse cannot hold views in the community that criticize or that are contrary to the 

view held by Council.  However, if a Councillor’s pecuniary interest arises by reason of her or 

his spousal pecuniary (deemed)  interest and one of the section 4 exception does not apply, the 

Councillor is bound to declare a conflict of interest pursuant to s. 5 of the MCIA. 

                                                           

6 Rule 23.09 of the LPAT Rules of Practice and Procedure. The Rule goes on to list examples of such conduct. “Clearly 

unreasonable, frivolous, vexatious or bad faith conduct can include, but is not limited, to: (a) failing to attend a hearing event or 

failing to send a representative when properly given notice, without contacting the Tribunal; (b) failing to give notice without 

adequate explanation, lack of co-operation with other parties during prehearing proceedings, changing a position without notice 

to the parties, or introducing an issue or evidence not previously mentioned or included in a procedural order; (c) failing to act in 

a timely manner or failing to comply with a procedural order or direction of the Tribunal where the result is undue prejudice or 

delay; (d) a course of conduct necessitating unnecessary adjournments or delays or failing to prepare adequately for hearing 

events; (e) failing to present evidence, continuing to deal with issues, asking questions or taking LPAT Rules of Practice and 

Procedure April 3, 2018 - 28 - steps that the Tribunal has determined to be improper; (f) failing to make reasonable efforts to 

combine submissions with parties of similar interest; (g) acting disrespectfully or maligning the character of another party; (h) 

knowingly presenting false or misleading evidence; or (i) breaching a confidentiality requirement of a mediation, settlement 

conference or of a decision of the Tribunal in the hearing of the merits. The Tribunal is not bound to order costs when any of 

these examples occur as the Tribunal will consider the seriousness of the misconduct” 
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The provincial legislation is paramount to the Code.7  Such paramountcy is recognized in s. 1.2 

of the Code which states that “[t]his Code augments other laws which Members are governed by 

and which requires Members to follow…other sources of applicable law, included but not 

limited to…”.   

The Relevant Exceptions in the MCIA 

Interest in common with other electors 

Section 4(j) of the MCIA, which provides that s. 5 does not apply to a pecuniary interest shared 

with electors generally, did not absolve the Respondent from his responsibility to disclose his 

pecuniary interest to a meeting of the Township council.   Section 4(j) of the MCIA clearly 

establishes, if the council member has a pecuniary interest in an issue which is an interest that is 

common to electors generally, the council member may participate and vote on the issue, even if 

the member's degree of pecuniary interest differs from that of electors generally. 

Prior to the enactment of the provisions of the MCIA, the common law in respect of same was 

best expressed in the leading case of L'Abbé v. Blind River (Village).8 In this 1904 case, the 

Ontario Divisional Court compared the duties and responsibilities of elected municipal officials 

with those of elected members of parliaments and legislative bodies. The court concluded that 

the common law rule touching disqualifying interest in the members of a municipal corporation 

was no less than that which prevailed in parliamentary procedure. Chancellor Boyd stated the 

rule as follows:  

The member of a council stands as a trustee for the local community, and he is not so to 

vote or deal as to gain or appear to gain private advantage out of matters over which he, 

as one of the council, has supervision for the benefit of the public. The councillor should 

not be able to invoke the political or legislative character of his act to secure immunity 

from control if the taint of personal interest sufficiently appears therein. 

Now, the interest or bias which disqualifies is one which exists separate and distinct as to 

the individual in the particular case — not merely some interest possessed in common 

with his fellows or the public generally. ... This may be a direct monetary interest, or an 

interest capable of being measured pecuniarily, and in such case that a bias is presumed 

was real.9 

 

Pursuant to s. 1 of the MCIA, "interest in common with electors generally" means a pecuniary 

interest in common with the electors within the area of jurisdiction and, where the matter under 

consideration affects only part of the jurisdiction, means a pecuniary interest in common with the 

electors within that part. While it is true that “electors generally” refers to something other than 

                                                           

7 Township policies are ultra vires if they are inconsistent or conflict with the provisions of a provincial enactment 

8 (1904), 7 O.L.R. 230. 
9 Ibid 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0005162&cite=7OLRCA230&originatingDoc=I10b717d0ed5463f0e0440003ba0d6c6d&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0005162&cite=7OLRCA230&originatingDoc=I10b717d0ed5463f0e0440003ba0d6c6d&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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all electors,10 it cannot however be taken to mean the only the electors who commenced the 

LPAT appeal and were subject to the possible cost award. This pecuniary interest is unique to the 

self-selected group of appellants. In fact, in this case, since the TGB was a respondent to the 

LPAT appeal, even though unlikely without the tribunal finding the appellants application to be 

frivolous or their actions vexatious, it could have been awarded the costs award payable by the 

Respondent’s spouse.    

The Respondent’s position identified in his reply to the complaint, was that his spouse and the 

other appellants “had no costs since their work was being done pro bono, I fail to see how this 

could have been misconstrued as a pecuniary interest for me”. Whether or not the applicants to 

the LPAT appeal were being represented by a lawyer at no cost to them, does not mean that an 

adverse ruling by the Tribunal would not also carry an award of costs to the Township. 

The pecuniary interest that the Respondent is deemed to have, by operation of section 3 of the 

MCIA, in the participation and possible order by a judge awarding costs to be paid by the 

appellants, is not in common with electors generally.  

The Respondent did not fall within the exceptions under s. 4(j) because his interest was not in 

common generally with other electors. 

Remote or Insignificant 

The s. 4(k) exception in the MCIA relieves a member from declaring a pecuniary interest 

if the interest is “so remote or insignificant in its nature that it cannot reasonably be 

regarded as likely to influence the member”.  

The terms “remote" and "insignificant" are not defined in the MCIA. In interpreting those words, 

it is therefore important to do so having regard to the purpose and objectives of the MCIA. As 

Price, J. observed 11: 

The words of the MCIA are to be read in their ordinary sense in the context of the 

Legislature's objective in enacting that statute. The objective that the MCIA embodies is 

transparency in municipal decision-making, to be achieved by requiring a councillor to 

declare a conflict when he or she has a pecuniary interest that may affect his or her vote, 

and by preventing the conflict of interest that would result if a councillor were to vote 

when he or she could benefit financially from the outcome.12 

                                                           

10 Biffis v Sainsbury 2018 ONSC 3531 at para 13 citing Ennismore (Township), Re, [1996] O.J. No. 167 (Ont. Gen. 

Div.) at para 16 

11 Gammie v. Turner, 2013 ONSC 4563 (Ont. S.C.J.) at para. 20 
12 Ibid. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996445175&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030937187&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030937187&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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The test to be applied is: “would a reasonable elector, being apprised of all the circumstances, be 

more likely than not to regard the interest of the councillor as likely to influence that councillor’s 

action and decision on the question”.13 The court in Whiteley v. Schnurr stated: 

In answering the question set out in such test, such an elector might consider whether 

there was any present or prospective financial benefit or detriment, financial or otherwise, 

that could result depending on the manner in which the member disposed of the subject 

matter before him or her. The foregoing example is illustrative and not exhaustive; the 

circumstances of each case will determine what factors should be considered in 

determining the applicability of s. 4(k).14 

Pursuant to the Rules of Practice of LPAT15, there is limited jurisdiction for the Tribunal to 

award costs of an LPAT appeal against a party. At the time of the February 11 vote, there was no 

reason to believe that the appellants’ conduct would meet the requirements to award costs. 

Further, based on the review of historical Township data in respect of planning matter appeals, it 

appears unlikely that the appellants in this matter would be ordered to pay the Township costs. 

While it is certain that had the Respondent’s wife been a party to a civil suit with the Township, 

it may have been likely that her cost exposure in the administrative proceeding may have been 

significant, since an award by LPAT is unlikely, it appears that the a pecuniary interest by the 

Respondent’s spouse (and therefore a deemed pecuniary interest for him) would be so remote or 

insignificant in nature that it could not be reasonably regarded as likely to influence the member.  

I find that the Respondent has a pecuniary interest in the matter subject of the LPAT appeal since 

his spouse is one of the appellants and could be found responsible for payment of an award of 

costs.  However, the likelihood that the Tribunal would award costs is so small that, in my view, 

the pecuniary interest is so remote or insignificant that it would not be regarded as likely to 

influence the member. Therefore, the exception of s.4(k) would likely be found to shield the 

Respondent from disqualification under section  5 of the MCIA. 

 

 

 

                                                           

13 Whiteley v. Schnurr (1999) 4 MPLR (3d) 309 at p. 6; Cooper et al. v. Wiancko et al, 2018 ONSC 342 at paras. 78-

79 
14 At pp. 6-7 
15 LPAT Rules of Practice and Procedure, 23.09. Circumstances in Which Costs Order May be Made. The Tribunal 

may only order costs against a party if the conduct or course of conduct of a party has been unreasonable, frivolous 

or vexatious or if the party has acted in bad faith. Clearly unreasonable, frivolous, vexatious or bad faith conduct can 

include, but is not limited, to:..(a) –(i) … The Tribunal is not bound to order costs when any of these examples occur 

as the Tribunal will consider the seriousness of the misconduct. 23.10 Powers of Tribunal. The Tribunal may deny 

or grant the application for costs or award a different amount and fix the costs of and incidental to the proceeding 

and direct payment be made by a certain date by order. 23.11 Interest on Award Awards of costs may bear interest in 

the same manner as those made under section 129 of the Courts of Justice Act. 
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2. As a result of this finding, question #2 above becomes moot. 

The Jurisdiction of the Integrity Commissioner to seek a decision of the court 

The MCIA, provides that:  

8 (1) An elector, an Integrity Commissioner of a municipality or a person demonstrably 

acting in the public interest may apply to a judge for a determination of the question of 

whether, 

(a) a member has contravened section 5, 5.1 or 5.2; or[…] 

Section 12 of the updated Code states that 

12(2) […] If the Integrity Commissioner does not proceed with an application to the judge, he or 

she shall so advise the complainant. 

For the above noted reasons, I will not proceed with an application to the judge under section 8 

of the MCIA as I have determined that a court would likely find that sections 5 and 5.2 do not 

apply to the pecuniary interest of the Respondent insofar as it is so remote or insignificant in its 

nature that it cannot reasonably be regarded as likely to influence the member. 

3. Code Contravention -Improper Use of Influence:  

Several Ontario municipalities, including TGB, have enacted Codes of Conduct that include 

Improper Use of Influence rules that prohibit a member of council from using the influence of 

his or her office for any purpose other than for the exercise of his or her official duties. Examples 

of prohibited conduct under Improper Use of Influence rules include the use of one’s status as a 

member of Council to improperly influence the decision of another person (in this case, planning 

staff) to the private advantage of oneself, or family members or business associates or holding 

out of the prospect of promise of future advantage through a member’s supposed influence 

within Council in return for present actions or inaction.16 

Whether a Member of Council is interacting with other Members of Council, City staff, 

Committee Members or the public, the intent of the Code provision is to prohibit behavior or 

actions that would unduly influence a government decision to the advantage of the Member or 

third parties. This includes “bias”, “pre-judgement” and “closed mindedness”.  When 

considering whether or not a Code conflict exists, it is important to consider whether there are 

any grounds for a reasonable person to think that one exists.”  This prohibition should be read 

together with the general principles of the Code. 

It is a basic premise of decision-making at the municipal level that Council decisions be fair and 

that they appear to be fair to the informed and reasonable observer. If actual or apprehended bias 

arises from a Councillor’s words or actions, then the elected official has exceeded her or his 

                                                           

16 Lorne Sossin, Formerly Dean of Osgoode Hall Law School, 2011. 
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jurisdiction and should disqualify themselves. Impartiality is a statement of mind in which the 

Councillor is disinterested in the outcome and is open to persuasion by the staff reports and 

public submissions and all information that comes before Committees and Council. Bias denotes 

a state of mind that is in some way predisposed to a particular result or that is closed in regard to 

a particular issue.17 

In Old St. Boniface Residents Assn Inc v Winnipeg (City), Sopinka J, writing for the majority, 

commented on the meaning of “conflict of interest”, as understood under common law:   

I would distinguish between a case of partiality by reason of pre-judgment on the one 

hand and by reason of personal interest on the other. It is apparent … that some degree of 

pre-judgment is inherent in the role of a councillor. That is not the case in respect of 

interest. There is nothing inherent in the hybrid functions, political, legislative or 

otherwise, of municipal councillors that would make it mandatory or desirable to excuse 

them from the requirement that they refrain from dealing with matters in respect of which 

they have a personal or other interest. It is not part of the job description that municipal 

councillors be personally interested in matters that come before them beyond the interest 

that they have in common with the other citizens in the municipality. Where such an 

interest is found, both at common law and by statute, a member of Council is disqualified 

if the interest is so related to the exercise of public duty that a reasonably well-informed 

person would conclude that the interest might influence the exercise of that duty. This is 

commonly referred to as a conflict of interest.  

Members are required to be free from bias and prejudgment in respect of the decisions that are 

part of a Member’s political and legislative duties.  I find that the test for determining whether 

there is a reasonable apprehension of bias in respect of a Member is the same as the test 

established by courts with respect to an administrative tribunal. The test often used to explain the 

existence of a reasonable apprehension of bias is that set out by the Grandpré in Committee for 

Justice & Liberty v. Canada (National Energy Board) (1976), [1978] 1 S.C.R. 369 (S.C.C.), at 

394-395: 

...the apprehension of bias must be a reasonable one, held by reasonable and right-minded 

persons, applying themselves to the question and obtaining thereon the required 

information.... [T]hat test is ‘what would an informed person, viewing the matter 

realistically and practically — and having thought the matter through — conclude. 

Would he think that it is more likely than not that [the decision-maker], whether 

consciously or unconsciously, would not decide fairly?’ 

Rule 10 of the Code requires Members to avoid the improper use of influence and prohibits them 

from extending preferential treatment to individuals or  organizations in which they have a non-

pecuniary interest: 

10.1. A Member shall not use the influence of their office or appointment for any purpose 

other than the exercise of his or her official duties in the public interest. 

                                                           

17 R. v. S. (R.D.), [1997] 3 S.C.R. 484 (S.C.C.) at paras 91, 99, 104-105 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1976148610&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1976148610&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997417449&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997417449&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


 

24 

 

10.2. A Member shall not use the status of their position to influence the decision 

of another person to the private advantage or non-pecuniary interest of 

themselves, their parents, children or grandchildren, spouse, or friends or 

associates, or for the purpose of creating a disadvantage to another person or for 

providing an advantage to themselves; 

10.3. A Member shall not, in the exercise of an official power, duty, or function, 

give any form of preferential treatment to any person or entity based solely on the 

identity of the person or entity and or grant any special consideration or advantage 

in matters related to his/her position to any person or entity beyond that which is 

available to any other person. 

The Code states that it is important to consider whether there are any grounds for a reasonable 

person to think that a conflict exists. Generally, it is a given that the Code of Conduct has been 

duly debated and passed into by-law in accordance with the Township’s procedural by-law. This 

legal process which brought into force an ethics regime for elected officials, demonstrates that 

Members of Council have a common understanding that they will avoid participating in activities 

that grant, or appear to grant, any special consideration, treatment, or advantage to an individual 

(including themselves) which is not available to every other individual. The key is to be mindful 

that the Code does not state whether there are any grounds for “any person” to think that a 

conflict exists, but rather for a reasonable person to think that a conflict exists.   

Non-pecuniary conflicts of interest may arise out of close personal relationships or membership 

in a club. The common law applies two tests to situations where an official’s public duties may 

be in conflict with non-pecuniary personal interests:  

1) The first test is the “closed mind test” or “amenable to persuasion test”, which “applies 

when the official has expressed opinions in advance of a decision to such a degree that he 

or she might have bias.”18 This protects the audi alteram partem doctrine (i.e., listen to 

the other side).  

2) The second test is akin to the pecuniary interest test and it “applies when the official 

has associations or connections within the community such that the public official’s own 

interest might override the public interest when making a decision.”19 This test asks (1) 

whether the official has a personal interest in the matter beyond the interest he or she 

shares with all citizens of the municipality and (2) whether that interest is such that a 

reasonably well-informed person would conclude that the interest might influence the 

exercise of the official’s public duty. This protects the principle that one should not be a 

judge in one’s own cause.  

The “reasonable person” standard, against which the actions of a Member of Council are 

measured to determine his or her adherence to the ethical principles of the Code in contrast to a 

                                                           

18  Schlenker v Torgrimson, 2012 BCSC 41 at para 55 (reversed on appeal, but not on this point) 
19 Ibid at para 56. 
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“bias” or “personal interest”, will be determined by how the Member exercises care, diligence 

and educates themselves in relation to advancing the common good for the area in which they are 

making decisions.  Under the Code, a member should not participate in a discussion of Council if 

he or she has a non-pecuniary type of interest that places the person in a conflict position (e.g. 

bias). This could include any benefit obtained by relations, close friends, or associates of a 

member. One example may include a rezoning application by a relative or close personal friend. 

Section 10 of the Code expands this principle by requiring Members to avoid: 

The improper use of the influence of their office, and conflicts of interest, both 

apparent and real.  Members of Council shall not extend, in their discharge of 

their official duties, preferential treatment to family members, organizations or 

groups in which they or their family member have a pecuniary interest. 

Members of Council shall not use his or her position to seek to influence a 

decision of another person or Council so as to further his or her private interest or 

the interest of his or her relatives or friends. 

Taken together, the above-noted sections of the Code (interpreted using the common law 

principle of bias and non-pecuniary conflicts) set out the relevant rules for Members in relation 

to Township decision-making, including the planning process, and including relations with 

Township staff. Members should avoid, in the exercise of an official power, duty, or function, 

giving any form of preferential treatment to any person or entity based solely on the identity of 

the person or entity and or grant any special consideration or advantage in matters related to 

his/her position to any person or entity beyond that which is available to any other person.  In 

addition, Members must respect the importance of confidential information, not only in respect 

of closed meeting deliberations, but also regarding information covered by solicitor client 

privilege received by the Township legal counsel about the Township position at LPAT hearings.  

Members must not attempt to use their influence for the purpose of intimidating or influencing 

staff members in the performance of their duties. The Code rules are premised on the position 

that Town staff under the direction of the CAO, serve Council as a whole. Individual Members 

of Council do not have authority to request confidential information, in particular as it relates to 

a specific planning matters especially during an ongoing LPAT appeal process.   

In the course of my investigation, I interviewed staff who provided evidence of the Respondent’s 

attempts to influence their decisions. Based on this evidence, I find that the Respondent, did use 

the influence of his office as Member of the Township of Georgian Bay and Member of the 

Township’s Planning Committee to attempt to interfere with the unfettered decision-making of 

staff and contrary to the Council approved direction to staff. 

 

I find that the Respondent approached planning staff in an attempt to improperly influence their 

decision in favour of the position of the LPAT applicants, one of whom is his spouse.  I find that 

planning staff briefed Council on outstanding issues which substantiated staff’s recommended 

position, and the Respondent attempted to influence staff to change their recommended position 

in a pending proceeding before the LPAT. According to the complaint and the information that I 
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received during this investigation, the Respondent did not cease his attempts to influence staff in 

this matter and his interference continued up to an including April 3, 2019 which was the 

scheduled date for the next LPAT hearing on the matter. The Respondent continued his attempts 

to convince staff, both during the February 11th Council meeting and otherwise, to settle with the 

appellants to adopt the appellant’s position, which went beyond “making every effort to try to 

settle the matter”. In fact, the Respondent urged staff to give the appellants everything they asked 

for – rather than continue with the carefully considered elements which town staff had 

recommended, and which Council had approved. 

The Code provisions contained in section 10 are in place with a view to ensuring that municipal 

elected officials do not act in a manner that would cause a reasonable person to think that she/he 

would show favour toward someone or that she/he can be improperly influenced. A Member of 

Georgian Bay Council is required to consider whether her or his relationships and affiliations 

could prevent her or him from acting fairly and objectively when performing their duties for the 

Township. If she or he cannot be fair and objective because of a relationship or affiliation with a 

group, the Member should refrain from participating in the discussion and decision-making, not 

insofar as any potential financial gain, but rather in relation to a real or perceived granting of 

favour towards the group. If, conversely, a Member believes that their relationships and 

affiliations would not prevent her or him from acting fairly when performing their duties of the 

Township, then arguably, she or he should refrain from urging staff to change their 

recommendations and adopt a position not only contrary to Council’s approved direction but also 

aligned with the position of those with whom the member has a relationship or affiliation. 

 

It is clear from the information that I have received throughout this investigation that the 

Respondent acted in a way that reasonably could be perceived to be granting preferential 

treatment towards his spouse’s interest as an applicant in the LPAT appeal. It is also clear from 

the Respondent’s emails and discussions with staff, that he expected and continues to expect 

staff to go along with his directions, which favoured his wife’s/the appellants’ position.  

 

The Code recognizes that the decision-making authority for the municipality lies with Council, 

not an individual Councillor and that it is the role of the officers and employees of the 

municipality to implement Council’s decisions. Members of Council recognize and respect the 

role of City staff and affirm that only Council as a whole has the capacity to direct staff 

members.  Council as a whole must be able to access information, on a need to know basis, in 

order to fulfill its decision-making duties and oversight responsibilities and this is a legitimate 

role of Council, the Board of Directors of the municipality. However, this does not mean broad 

stroke access by an individual Member of Council to any information they feel is necessary for 

them to make decisions, especially not in the areas of procurement, litigation and LPAT planning 

appeals where there are rules around confidentiality that the staff have gone to great lengths to 

explain to the Respondent in painstaking detail.  

 

Where an individual Member of Council believes information is needed for her or him to make 

an informed decision on a matter before Council, the by-laws of the Township identify ways in 
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which the information can be provided to Council as a whole.  Individual Members of Council 

also recognize that the information that they receive as members of the decision-making body of 

Council is subject to the confidentiality and disclosure rules of Provincial and Township by-laws, 

which means confidential information, including discussions at closed meetings of Council and 

legal/LPAT hearing matters, is not to be shared with constituents or third parties, until the 

information becomes public.  

 

In this case,  the Respondent improperly used his office to attempt to influence the decisions of 

Township staff whose purpose is to advise the Township on what land use should be adopted in 

the best interest of the Township, improperly affording preferential treatment to the appellants 

over the residents.  

Such an outcome upsets the intricate balance struck by the current processes which ensure that 

subject matter experts in Planning and municipal law, make unfettered recommendations to 

Council.  By attempting to influence the decision of staff as an individual Member of Council, 

the Respondent tilted the scales in favour of the appellants to the detriment of residents seeking 

to be afforded the same opportunities. The Respondent should have been seeking information 

through appropriate channels at Committee and Council meetings not as an individual seeking 

out information from staff.  In addition, there was a fair concern communicated by staff that the 

Respondent’s participation in closed session meetings may provide the Respondent with an 

opportunity to share this information with the opposing parting in the LPAT appeal. This was 

made particularly problematic in the circumstances because of the Respondent’s spousal 

relationship with the appellant. 

Conclusion 

A question of the rules of the Code may be defined as a question involving the interpretation and 

application of one or more provisions or principles established in the Code. A question of fact 

involves the statement of the occurrence of an event, the existence of a thing or a person, as well 

as the statement of an opinion about them.  

The Code is a document that was unanimously adopted by the Township of Georgian Bay as an 

agreement to a common understanding of rules regarding behaviour of individual Members of 

Council.  Based on the information that I have received during this investigation, I have found 

that while provisions of the MCIA were triggered by the actions of the Respondent, it is likely 

that a court would find that the s.4(k) exception applied. 

When evaluating the integrity and ethical conduct of a Member of Council, my role is to apply 

the rules of the common basis for acceptable conduct to the facts gathered throughout the 

investigation. When making decisions on acceptable conduct, Members of Council are to follow 

the rules of the Code which provide them with a reference guide and a supplement to the 

legislative parameters within which they must operate. 

Members of Council are held to a higher standard of behaviour than other members of the public. 

However, the Code, the agreed up common basis for acceptable conduct, states that Members of 
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Council “recognize their obligation to not only obey the law, but to go beyond the minimum 

standards of behaviour and act in a manner that is of the highest ethical ideals so that their 

conduct will bear the closest public scrutiny”.  

If a Member of Council finds fault in the efficacy of existing administrative practices, the 

remedy available to them is to bring such concerns to the Township administration.  Where a 

Member of Council believes that an issue has not been properly addressed and resolved by the 

Township administration, the remedy is to bring the matter to the CAO and the appropriate 

Committees of Council.  The Code of Conduct prohibits Members of Council from involving 

themselves in matters of administration or departmental management which fall within the 

jurisdiction of the CAO, even when the Members perceives internal processes to be lacking or 

leading to unfair or ineffective outcomes. 

Findings 

The Respondent was told by senior officials of the Township , the serious risk posed to the 

Township by the Respondent attempting to insert himself inappropriately into the planning 

process at any time but in particular, during the LPAT appeal process.  Prior to the conclusion of 

the LPAT appeal, the Respondent spoke with the Township planner one-on-one in an effort to 

persuade the planner to change his stated position to a position more favourable to the LPAT 

appeal applicants. 

 

I find that the purpose of the Code has been seriously undermined by the actions of the 

Respondent in relation to the LPAT planning matters discussed above, the perception of 

influence, and attempt to pressure planning staff to move from their professional position 

towards a position more favourable to the LPAT applicants. Notwithstanding the fact that the 

Respondent may hold a different position than that of professional planning staff, the fact that the 

position the Respondent promoted and attempted to have planning staff adopt, was also a 

position favourable to a successful outcome for his spouse at the LPAT planning appeal,  was  in 

contravention of section 10 of the Code.   

 

Recommendation 

The Office of the Integrity Commissioner recommends the following: 

1. That Council of the Township of Georgian Bay apply the penalty of a reprimand against 

the Respondent; 

2. That Council of the Township of Georgian Bay impose a suspension of the remuneration 

paid to the Respondent in his capacity as Councillor, for a period of 30 days; 

3. In addition to the recommended penalties, that Council adopt the corrective action of 

removing the Respondent from his appointment on the Planning Committee for a period 

determined by Council.  
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Respectfully submitted by, 

 

 

Suzanne Craig       

Integrity Commissioner 


